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ARIZONA WATER COMPANY, an Arizona
corporation,

Complainant,

vs .

DOCKET no. W-01445A-06-0200
SW-20445A-06-0200

W-20446A-06-0200
W-03576A-06-0200

SW-03575A-06-0200

MOTION TO ADOPT
DISCOVERY PLAN

GLOBAL WATER RESOURCES, LLC, a foreign
limited liability company; GLOBAL WATER
RESOURCES, INC., a Delaware corporation,
GLOBAL WATER MANAGEMENT, LLC, a
foreign limited liability company; SANTA CRUZ
WATER COMPANY, LLC, an Arizona limited
liability corporation; PALO VERDE UTILITIES
COMPANY, LLC, an Arizona limited liability
corporation; GLOBAL WATER - SANTA CRUZ
WATER COMPANY, an Arizona corporation;
GLOBAL WATER - PALO VERDE UTILITIES
COMPANY, an Arizona corporation; JOHN AND
JANE DOES 1-20; ABC ENTITIES 1- XX,

(Expedited Ruling Requested)
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S a nta  Cruz  Wa te r Com pa ny, LLC, P a lo Ve rde  Utilitie s  Com pa gbry,

2 2 S a n ta  C ru z  W a te r  C o m p a n y;  G lo b a l W a te r  - -  P a lo  Ve rd e  Ut ilit ie s  C o m p a n y ( th e  "G lo b a l

23 Utilitie s ") a nd  G loba l W a te r Re s ou rc e s ,  LLC ("G loba l P a re n t")(c o lle c tive ly "Re s ponde n ts " o r

2 4 "Globa l") re s pe ctfully re que s t tha t the  Commis s ion a dopt the  dis cove ry pla n de s cribe d be low.

25 Arizona Corporation Commission
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I. P re limina rv S ta te me nt.

The  partie s  have  not been successful in resolving discovery disputes  in a  time ly manner. In

a ddition, a  huge  a mount of informa tion is  s ubje ct to dis cove ry, including te ns  of thous a nds  of

ema ils . A dis cove ry pla n is  a  pra ctica l wa y forwa rd. The  dis cove ry pla n s hould include  the

following e le me nts :

A specia l master to address  a ll discovery disputes

An 24 hour-a -day "on-s ite " review process  tha t is  limited to one  week

Use  of sampling techniques  to review ICFA dra fts  and emails

Clea r time  limits  and deadlines  for discove ry

Endorsement of the  existing scheduled hearing da te
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The  pa rtie s  have  been pursuing discovery in two sepa ra te  cases : this  case  (the  "compla int

ca s e ") a nd the  conte s te d CC&N e a s e l (the  "CC&N ca s e "). The  pa rtie s  ha ve  a gre e d tha t the
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discovery from the  CC&N case  can be  used in the  compla int case , and vice  versa .

In the  fa ll of 2006, Globa l a nd AWC se nt e a ch othe r nume rous  da ta  re que s ts . Ea ch s ide

objected to a  number of the  da ta  requests  from the  other party. In December 2006, the  parties  met

17 to a tte mpt to re solve  the ir dis cove ry dispute s . S ubse que ntly, the  pa rtie s  e xcha nge d le tte rs  in a

18 furthe r a tte mpt to re solve  the  discove ry dispute s . The  pa rtie s  we re  not a ble  to re a ch a gre e me nt.

19 Ne ithe r pa rty filed a  motion to compe l, and the  hea ring for the  CC&N case  was  scheduled for two

20 weeks  s ta rting March 5, 2007. Shortly be fore  the  hea ring, AWC moved to s tay the  hea ring based

21 on the  pending discovery issues. Judge  Kinsey stayed the C C &N case  until the  Commission issues

22
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24

25

26

27

a  fina l order in the  compla int case .

On May 1, 2007, Judge Nodes then scheduled a  hearing in the  complaint case  to commence

on Octobe r 15, 2007. The  pa rtie s  conducte d a dditiona l dis cove ry. For e xa mple , a t Globa l's

offices , AWC reviewed the  accounting records  for the  equity of Santa  Cruz Wate r Company. This

1 Docke t No. W-01445-06-0199.
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re vie w a mounte d to a n on-s ite  a udit tha t e xte nde d ove r s e ve ra l da ys . In  a ddition , Globa l's

witne s se s  we re  de pose d in June . AWC file d  a  motion  fo r a  p ro te c tive  o rde r to  e xe mpt its

witnesses  from depositions, which Judge  Nodes la rge ly denied.

In June , AWC filed a  motion to compe l in the  CC&N case , cove ring about 40 specific da ta

re que s ts  da ting from the  fa ll of 2006. Globa l the n file d a  cross -motion to compe l, a nd the  pa rtie s

filed va rious  re sponses  and replie s . At Judge  Nodes ' reques t, the se  motions  were  then re -filed in

the  compla int ca s e . On Augus t 14, J udge  Node s  orde re d Globa l to provide  AWC with va rious

ma te ria ls , including: (1) corre sponde nce  a nd e ma ils  (including a tta che d dra fts ) with de ve lope rs

re ga rding ICFAs ; a nd (2) fina ncia l a nd a ccounting re cords  of Globa l Wa te r Re s ource s , LLC

(GWR) re la ting to e quity or ICFA fe e s . Judge  Node s  a lso orde re d AWC to provide  fina ncia l a nd

a ccounting informa tion a bout its  a ffilia te s  a nd pa re nt compa nie s . In a ddition, both pa rtie s  mus t

disclose  re levant hydrologica l reports  to the  othe r pa rty. Judge  Nodes ' orde rs  were  conditioned on

the  e ntry of a  prote ctive  orde r to limit the  disclosure  of confide ntia l informa tion. The  pa rtie s  file d

a  s tipula ted form of protective  order on August 22, and Judge  Nodes s igned the  protective  order on

August 23 .
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III. The  Problem: s low, unfocus ed dis covery and a  mas s ive  volume of information.

AWC file d  its  compla in t in  Ma rch  2006. In  the  more  tha n  500 da ys  tha t fo llowe d, a

proble m with the  discove ry proce ss  be ca me  cle a r. The  discove ry proce ss  in this  ca se  ha s  be e n

s low a nd unfocus e d. Both s ide s  fa ile d to re s olve  the ir dis cove ry dis pute s  with e a ch othe r in a

time ly manne r. This  ca se  will like ly become  a  s low, was te ful quagmire  with no end in s ight unle ss

firm s te ps  a re  ta ke n to corre ct this  proble m. More ove r, give n the  his tory of this  ca s e , it is  like ly

tha t filrthe r discove ry dispute s  will a rise  in the  future . It would the re fore  be  prudent to provide  for

a  s pe e dy proce s s  to re s olve  the s e  dis pute s , while  a ls o pre s e rving the  limite d re s ource s  of the

Commiss ion.

A furthe r proble m is  the  ma ss ive  volume  of informa tion tha t is  subje ct to dis cove ry. The

be s t e xa mple  of this  proble m is  the  numbe r of e ma ils  be twe e n Globa l a nd de ve lope rs  a bout

ICFAs. Globa l e s tima tes  tha t the re  may be  tens  of thousands  of such emails . Cindy Lile s , and he r

3
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pa ra le ga l, J e nnie  Critchfie ld, a re  re s pons ible  for communica ting with de ve lope rs  a bout ICFAs .

Ms . Lile s  conducte d a  pre limina ry re vie w of he r e ma ils  a nd roughly e s tima te s  tha t she  ha s  500

ema ils  with deve lope rs  whose  names  s ta rt with "A" and "B". A furthe r review would be  necessa ry

to de te rmine  which of the  500 e ma ils  re la te s  to ICFAs . Ms . Lile s  ha s  a  furthe r 100,000 e ma ils  to

re vie w. Thus , Globa l like ly ha s  te ns  of thous a nds  of e ma ils  with de ve lope rs . A one -a t-a -time

review of a ll of these  emails  would take  months .

Likewise , both s ides  have  sought a  subs tantia l amount of pa rent-leve l financia l information

from the  othe r pa rty. In la rge  pa rt, this  informa tion ca n only be  obta ine d by re vie wing journa l

entrie s  and othe r de ta iled accounting da ta . Thus , some thing s imila r to an audit will be  necessa ry.

Howe ve r, e a ch pa rty like ly ha s  a  ve ry la rge  numbe r ofjouma l e ntrie s . Thus , the s e  a udits  could

become sprawling, endless  reviews unless  some limits  and focus are  imposed.U
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3 1 6 Special Master for Discovery.
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These  problems could be  addressed by adopting a  discovery plan. The  plan would provide

for a  focused process  for each party to obta in the  information they need to present the ir case . The

discovery plan should include  the  following e lements .

A.

Give n the  la rge  a mount of informa tion subje ct to discove ry re que s ts , a nd the  conte ntious

na ture  of th is  ca s e , it is  h igh ly like ly tha t the  pa rtie s  will ha ve  furthe r d is cove ry d is pute s .

The re fore , a  new, fa s te r and more  e fficient way of re solving discove ry dispute s  is  needed. Globa l

proposes  the  appointment of a  specia l master to control discovery.

A judge  ma y a ppoint a  spe cia l ma s te r to ove rse e  ce rta in a spe cts  of a  ca se . The  Arizona

Rule s  of Civil P rocedure  (Civil Rule s ) s ta te  tha t a  judge  can appoint a  specia l mas te r to "addre ss

pre tria l... ma tte rs  tha t ca nnot be  a ddre s se d e ffe ctive ly a nd time ly by a n a va ila ble ... judge ." Civil

Rule  53(a ). Upon appointment, the  specia l maste r has  power to "regula te  a ll proceedings  and take

a ll a ppropria te  me a s ure s  to pe rform fa irly a nd e fficie ntly the  a s s igne d dutie s ." Civil Rule  53(c).

The  Commiss ion's  rule s  do not specifica lly mention specia l mas te rs . Howeve r, the  Commiss ion's

rule s  do incorpora te  the  Civil Rule s  by re fe re nce . A.A.C. R14-3-lOl(A). And during the  s o-
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ca lle d "Qwe s t 27l" ca s e , the  Commis s ion did us e  outs ide  cons ulta nts  a nd e xpe rts  in a  ma nne r

somewhat like  a  specia l maste r. A specia l maste r would be  able  to close ly supervise  discovery and

ke e p the  proce s s  on tra ck, without wa s ting the  limite d re s ource s  of the  Commis s ion on s uch

dispute s . Globa l seeks  the  appointment of a  specia l mas te r only with re spect to discove ry is sues

and not in connection with other aspects  of e ither the  compla int case  or the C C &N case.

6 B. On-s ite  ins pec tion.
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As  note d a bove , the re  ma y be  te ns  of thous a nds  of e ma ils  with de ve lope rs  re la ting to

ICFAs . It would  be  impra ctica l to  copy a nd  phys ica lly de live r the s e  docume nts  to  AWC.

The re fore , s ome  type  of on-s ite  re vie w would be  more  a ppropria te . The  on-s ite  re vie w s hould

include  the  e ma ils  (a nd a tta chme nts ) with de ve lope rs  conce rning ICFAs . In a ddition, the  on-s ite

re vie w should include  the  pa re nt-le ve l fina ncia l a nd a ccounting informa tion. The  pre vious  on-s ite

review of Santa  Cruz's  records  provides  an example  of how the  on-s ite  review could be  done . As

AWC's  couns e l s ta te d: the  "s ta nda rd pra ctice  is  s imply to a llow couns e l to come  ove r a nd go

through the  docume nts , on our dime , a nd a t our e xpe ns e , put us  in a  room... jus t give  us  the

docume nts  a nd le t us  go through the m."2 A ne ve r-e nding on-s ite  re vie w would  not be  a n

improve me nt. But if the  re vie w wa s  re s tricte d to a  ce rta in time  pe riod, the  pa rtie s  would focus

the ir e fforts  on the  mos t-re le va nt a nd us e ful da ta . A limit of one  we e k would be  a ppropria te . If

the  on-s ite  review is  limited to one  week, Globa l is  willing to provide  24 hour-a -day access .

1 9 c . Advance notice and representative sampling to review emails.

20

21

22

23 and he lps  the  re sponding pa rty "be  be tte r prepa red to produce  the  documents ."3

24

25

The  proposa l for on-s ite  review of documents  is  based on the  concept tha t for each day of

re vie w, AWC would provide  a dva nce  notice  (72 hours ) of the  spe cific docume nts  to be  re vie we d

tha t day. As Judge  Nodes noted, a  "heads-up" regarding the  requested documents  is  appropria te

For a ccounting

records , such advance  notice  would la rge ly solve  the  problems encounte red during AWC's  review

of Santa  Cruz's  accounting records .

26

27 2 October 14, 2007 Tr. at 36:7-12.
3 October 14, 2007 Tr. at 40:21-24.
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1 For this  concept to work for the  ema ils  (and a ttached dra fts ) rega rding ICFAs, the  scope  of

2 each day's  reques ts  would have  to be  limited. In othe r words , AWC should not be  able  to reques t

3 a ll e ma ils  re ga rding 50 spe cific ICFAs  during one  da y. Ra the r, for e a ch da y of inspe ction, AWC

4 would have  to se lect one  or two pa rticula r ICFAs, and AWC would rece ive  ema ils  with deve lope rs

5 only re la ting to those  spe cific ICFAs . In tota l, AWC should be  limite d to looking a t e ma ils  re la te d

6 to pe rhaps  10 ICFAs. As  an a lte rna tive  sampling me thod, AWC could se lect ema ils  from a  ce rta in

time  pe riod (for example , a ll ema ils  be tween Globa l and Deve lope rs  for the  firs t week of Octobe r

2006).
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AWC may object tha t a  sampling process  does  not provide  enough da ta . However, during

the  ora l a rgume nt on the  motion to compe l, AWC me ntione d only a  s ingle  purpose  for re vie wing

the  ema ils . When a sked about the  va lue  of the  ema ils , AWC's  counse l re sponded tha t reviewing

the  e ma ils  wa s  ne ce s sa ry to "vigorous ly te s t the  cre dibility of Ms . Lile s ' a s se rtion" 4 tha t Globa l

doe s  not solicit la ndowne rs  to s ign ICFAs . AWC ha s  ye t to provide  a ny e vide nce  to dispute  Ms .

Lile s ' te s timony. A ra ndom s a mple  - of AWC's  choos ing - of ICFAs  would s e rve  to  te s t Ms .

Lile s ' te s timony.

AWC a rgue d tha t a  re vie w of "e a ch a nd e ve ry one "5 of the  e ma ils  should be  pa rt of the

17 "discove ry ga me ."6 But "discove ry is  not a  ga me ." Bryan v. Ridden, 178 Ariz. 472, 477, 875 P .2d

18 131, 136 (1994). Ins te a d, it is  a  proce s s  whos e  goa l is  "the  pre pa ra tion of ca s e s  for tria l or

19 s e ttle me nt." Id.

20 AWC's  cla im tha t ICFAs  a re  solicite d is , a t be s t, a  s ide  is sue . It doe s  not be a r dire ctly on

21 the  me rits  or le ga lity of the  ICFAs , or the  re la te d a ccounting a nd ra te ma king is s ue s . Give n the

22 limited va lue  of this  informa tion, and the  extraordina ry burden of sorting though tens  of thousands

23 of e ma ils , a  s a mpling proce s s  is  a ppropria te . Dis c o ve ry m a y b e  lim ite d  if it  is  "u n d u ly

24 burdensome  or expens ive , given the  needs  of the  ca se , the  amount in controve rsy, limita tions  on

25

26

27
4 October 14, 2007 Tr. at 34:21.
5 October 14, 2007 Tr. at 33:21.
6 October 14, 2007 Tr. at 34.
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the  parties ' resources, and the  importance  of the  issues a t s take  in the  1itiga tion."7

here , now tha t the  extent of the  burden is  known.

Such is the case

D. Discovery deadlines.

1

2

3
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The  dis cove ry pla n s hould include  cle a r de a dline s  for a ll

proposes  following schedule :

dis cove ry a ctivitie s . Globa l
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Parties exchange supplemental written responses September 7

Appointment of Specia l Mas te r for Discove ry September 7

S ta ff Dire ct Te s timony September 14

On-s ite  inspection of records  a t Globa l's  offices September 17-21

For each day of on-s ite  inspection, specific description of documents  to be  reviewed

to be  provided 72 hours  in advance  of inspection

Globa l / AWC Re butta l Te s timony

Depositions  of Globa l and AWC Witnesses

On-s ite  inspection of records  a t AWC's  offices

Globa l / AWC / S ta ff Sur-re butta l Te s timony

La s t Da y for Discove ry

He a ring

September 25

September 26-28

October 1-5

October 5

October 5

Sta rting October 15

v. Conclusion.

13

14

15

16

17

18

19

20

21

22

A discovery plan with fea tures  described above  would a llow this  case  to move  forward in a

time ly fa s hion, a nd it would provide  a  pra ctica l s olution to a ddre s s  the  e normous  volume  of

documents  and s low pace  of discovery.

23

24

25

26

27
7 Arizona  Rules  of Civil P rocedure , Rule  26(b)(1).
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1 RESPECTFULLY SUBMITTED this 3 / day of August 2007.
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Micha e l W. Pa tte n
Timothy J . Sabo
One  Arizona  Cente r
400 East Van Buren Stree t, Suite  800
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Dwight D. Node s , Esq.
Ass t. Chie f Adminis tra tive  Law Judge
He a ring Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  85007

Chris tophe r C. Ke e le y, Es q.
Chie f Counse l, Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  85007

Ernest G. Johnson, Esq.
Dire ctor, Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  85007

1 5

1 6

1 7

1 8

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

2 7

Robert W. Geake , Esq
Arizona  Wate r Company
3805 North Bla ck Ca nyon Highwa y
Phoenix, Arizona  85015
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Steven A. Hirsch, Esq.
Rodney W. Ort, Esq.
Brya n Ca ve  LLP
Two North Centra l Avenue , Suite  2200
Phoenix, Arizona  85004

4

3no
Q

Q
=
8
M

12183
13

8 4 8
.8.

15

1

2

3

5

6

7

8

9

1 0

11

z

14

16

17

18

19

2 0

21

2 2

23

2 4

25

26

2 7

u..
D O

m

<
LY-I

O
e
< r

9


